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Abstract 
 
This book examines the Supreme Court’s impact on the constitutional development of the 

federal government. By applying a central state authority framework to an original database of 

hundreds of Supreme Court decisions, I uncover the ways in which the Court has constitutionally 

expanded and restricted the powers of the federal government from 1789 to 2000. I code each 

decision’s overall effect on central state authority as either restrictive, neutral, or expansion as well as 

code decisions along seven different dimensions of the federal government according to the central 

state authority framework. These constitutional decisions were gathered from fifty-eight 

constitutional law casebooks and treatises published between 1817 and 2010, and the decisions that 

repeated most frequently across these books were included into the dataset for analysis.  

After this systematic and empirical analysis of the decisions, it becomes clear that no matter 

the justice’s ideology or the historical era, the Court has persistently expanded federal power across 

each constitutional issue area. Thus, this book speaks to scholarship that not only reconsiders 

nineteenth century national state power but also underscores the important role that judges play in 

advancing national state development. 
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Manuscript Summary  

This book charts and interprets the complicated relationship between American 

constitutional law and changes in federal governmental power. I argue that the Court is best 

conceived as an institution that sets the federal power. It expands, and less often, contracts federal 

power throughout American history, rather doing one or the other in a particular era, as is 

traditionally held. Viewing the Court like this moves us away from interpreting constitutional 

outcomes with respect to “original intent” or “judicial activism,” as liberal or conservative, or “right” 

or “wrong.” Instead, because this book focuses on the political outcomes and effects of legal 

decisions, I find that no matter the justice’s ideology or the historical era, the Court persistently 

expands federal power.  

In part, the Court does this because it, too, is part of the federal government, but this finding 

has gone unexamined because Supreme Court commentary focuses too heavily on the ideological 

motivations of individual justices. Consequently, we miss the important empirical fact that both 

sides of the political spectrum are inclined to advance federal governmental powers. Therefore, the 

important questions pivot on which constitutional issue areas advance the federal government and 

when. Constitutional issues involving federalism provide the primary avenue for the Court to 

advance the federal government; the judiciary thus constructs the public’s understanding of the 

limits of federal versus state power. Conversely, when the Court overrules Congressional statutes, 

this is considered a restriction on federal power because the Court, in such a case, constricts the 

ability of the federal government to expand its coercive power vis-à-vis Congressional statute.      

While the federal government has grown dramatically and has possessed formidable strength 

throughout American history, there is also an ebb and flow to this growth. Because of the vacillation 

between expansion and restriction of federal power, it makes little sense to dub the federal 

government as either strong or weak or big or small, despite the fact that the federal government’s 
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overall strength has varied across time. This pattern of constitutional development challenges an 

overarching assumption shared by both liberals and conservatives: that the federal government only 

began to exert significant influence over the lives of citizens in the early twentieth-century. To hold 

this assumption belies the patterns of constitutional development—and their concomitant effect on 

the federal government—presented in my book.  

Thus, The Constitutional Development of the American State, 1789-2000 unearths the legal 

justifications used to expand the federal government and contends that political characterizations of 

the national state as “strong” or “weak” (or as “big” or “small”) miss the nuanced ways the national 

state and constitutional law have evolved over time. Ultimately, Constitutional Development uncovers 

when and where the federal state’s power grew in size and scope thereby revising our understanding 

of American state-building.  

 

Significance  

In the United States, political arguments rest on constitutional foundations. Conservative 

critics of the Affordable Care Act, for example, claim it reaches beyond the constitutional powers of 

the federal government. Indeed, Republicans calling for a repeal of the ACA are a dime a dozen in 

the 2014 mid-term elections. Similarly, the Senate’s failure to renew the federal assault weapons ban 

in 2013 reveals the power of constitutional rhetoric in determining policy. Sen. Charles E. Grassley 

(R-Iowa) attacked the measure as a “slippery slope of compromising the 2nd Amendment.”2 Liberal 

political thought often rests on the Constitution, too, but in a different form. Some, like 

Georgetown law professor Louis Michael Siedeman, encourage constitutional disobedience as a way 

to remedy federal government dysfunction and congressional gridlock.3 Both sides of the political 

                                                           
2 LA Times, 17 April 2013, “Senate votes down Feinstein's assault weapons ban.”  
3 See Siedeman’s 30 December 2012 New York Times Op-Ed, “Let’s Give Up on the Constitution.” Texas law 
professor Sanford Levinson makes a similar argument in a 28 May 2012 New York Times opinion piece, “Our Imbecilic 
Constitution.”  

http://articles.latimes.com/2013/apr/17/news/la-pn-dianne-feinstein-assault-weapons-vote-20130417
http://www.nytimes.com/2012/12/31/opinion/lets-give-up-on-the-constitution.html?pagewanted=all&module=Search&mabReward=relbias%3Aw%2C%7B%222%22%3A%22RI%3A15%22%7D
http://campaignstops.blogs.nytimes.com/2012/05/28/our-imbecilic-constitution/?module=Search&mabReward=relbias%3Aw%2C%7B%222%22%3A%22RI%3A15%22%7D
http://campaignstops.blogs.nytimes.com/2012/05/28/our-imbecilic-constitution/?module=Search&mabReward=relbias%3Aw%2C%7B%222%22%3A%22RI%3A15%22%7D
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aisle see engaging the Constitution (either maintaining or revising it) as a panacea for the policy 

issues facing the United States.  

Moreover, because U.S. political discourse has been defined by its reliance on and reverence 

for the Constitution, we need to better understand how the Court has shaped our understanding of 

the constitution and the limits of federal power. America’s reliance on constitutional rhetoric stands 

in contrast to other Western democratic states whose constitutions are much younger and, in some 

cases, unwritten. Indeed, as French sociologist Alexis de Tocqueville opined back in the mid-19th 

century, many political problems eventually become legal problems.4 The United States has a much 

thicker and extensive legal discourse on political power than Western European nation-states, a 

feature that necessitates that we thoroughly explore constitutional development and its connection 

to political discourse.  

The reason for this unique American discourse has much to do with a written constitution, 

but, as Judith Shklar points out, it also has to do with the institution of chattel slavery and the rights-

claims it has produced (Shklar 1998, 111). More specifically, these claims necessitate that the 

Supreme Court plays a vital role in defining the relationship between the federal government and 

society. Since all citizens’ federal rights are inscribed in this written constitution, each citizen can 

claim her rights before the judiciary. The Supreme Court, as an institution, has traditionally defined 

what it means to be a citizen and what counts as legitimate state authority. As such, the study of the 

Court and its pivotal cases sheds light on far more than jurisprudential changes because the Court 

has shaped the contours of membership and authority more than any other institution. The United 

States’ reliance on a written constitution has enabled the Court to serve this unique role, a role not 

played by judicial institutions in the national state formation of other Western democratic countries.  

                                                           
4 To be sure, contemporary constitutional scholars have persuasively challenged Tocqueville’s thesis that political 
questions often become legal ones. See Mark Graber. 2004. “Resolving Political Questions into Judicial Questions: 
Tocqueville’s Thesis Revisited.” Constitutional Commentary 21: 485.  
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In sum, U.S. political rhetoric suffers from an incomplete understanding of the 

constitutional changes of the federal state. Conservative political thought, especially, concerns itself 

with limiting federal power. These public intellectuals and politicians bemoan “big government” for 

many reasons but chief among them is that big government limits individual rights and freedoms.5 

This is false. As the federal government has grown in strength and size, so too have civil liberties 

and governmental protections of them. But even if these liberties have not grown, “big 

government”—or a powerful, active federal government—has been with the country since it 

replaced the Articles of Confederation in 1789. The public—not just conservatives—views big 

government as an artifact of the twentieth-century because it assesses federal power only through 

limited perspectives: often the social-welfare and national-security states. By employing this myopic 

lens, however, we overlook the myriad other forms of the federal government advanced and 

consolidated by the Supreme Court throughout the years. Preoccupied with the size of government, 

U.S. political debate turns on questions about the constitutional boundaries of the federal 

government. The rhetoric of “big” versus “small” government, however, misses the nuanced ways 

the federal government has evolved through the Court’s constitutional interpretation. Therefore, it is 

important to examine where, when, and how the national government constitutionally expanded and 

narrowed. Understanding these changes will help produce more intelligent political discussion about 

the role of the federal government in American lives.  

 

Audience  

I intend this book for the collegiate market. It will be useful as a secondary text in at least 

four different commonly-taught upper division undergraduate classes or graduate seminars. Because 

                                                           
5 See, for example, Michael Tanner’s March 20, 2013 piece in the National Review, “Why the Size of Government 
Matters.”  

http://www.nationalreview.com/articles/343419/why-size-government-matters-michael-tanner
http://www.nationalreview.com/articles/343419/why-size-government-matters-michael-tanner
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the book focuses on constitutional interpretation throughout American history, the book may also 

find an audience among the many well-educated people who are interested in the ongoing, perhaps 

never-ending, debate between originalism and living constitutionalism as interpretational theories.  

 First, classes in American constitutional law (civil liberties and governmental power) find this 

book very helpful, constitutional law being a two-semester course offered in virtually all political 

science departments across the country. Constitutional law textbook editors—the primary book 

used to teach these courses—select cases with little to no theoretical reasoning. My manuscript 

presents constitutional cases through a narrative of advancing or constricting the powers of the 

federal government. In this way, Constitutional Development, would supplement the primary 

constitutional law text by offering a context and perspective regarding the effect of the decisions 

discussed in lecture.  

 Second, a U.S. Supreme Court class, which is also part of almost every political science 

department, could assign this book. It offers a narrative of Supreme Court actions through the lens 

of constitutional interpretation and thus focuses on some of the most contested debates the Court 

has faced over time. My book describes how the Court has settled these constitutional debates, 

where we see these debates recur, and why the Court has tended toward expanding the powers of 

the federal government in nearly each instance.  

 Third, any class on American federalism could use this book. Federalism—the relationship 

between federal and state governments—plays an enormous role in constitutional adjudication. The 

Court’s changing understanding of federalism helps explain why the Court has both expanded and 

constricted federal power throughout time.  

Fourth, a judicial politics/process class—a class focused on law and courts as political 

institutions and judges as political actors—would enjoy this book. My book represents the American 

Political Development (APD) wing of judicial politics and, as such, it could be juxtaposed to the 
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other dominant models used to explain judicial behavior: the attitudinal and rational choice 

approaches. In a single volume, Constitutional Development presents unique patterns of the U.S. 

Supreme Court through an historical approach, typifying the APD subfield of public law.  

As it stands, few books exist that employ an American Political Development approach to 

explaining constitutional outcomes across American history. Justin Crowe’s Building the Judiciary 

(2012) is the one text that surveys the Court throughout U.S. history using an APD perspective. 

Crowe’s book, however, focuses on the institutional development and changes of the Court rather 

than the outward effect the Court has had on the broader federal government. Ronald Kahn’s and 

Ken Kersch’s edited volume, The Supreme Court and American Political Development, also represent the 

historical methodology embraced by American Political Development. Despite the similarly 

methodologies between Kahn and Kersch’s volume and mine, theirs looks at singular moments in 

Court history and focuses on much narrower questions compared to my larger, singular study of 

constitutional development.  

Outside of APD, legal historians like William Novak have made arguments similar to those 

in my book, but with neither the evidence nor with the broad time-frame that I include. In “Legal 

Origins of the Modern American State,” Novak dismantles the long-standing argument that the 

Court has largely inhibited the growth and expansion of the modern American welfare state. Much 

like my book, he argues that the Court greatly expanded the federal government, not simply 

inhibited it. Novak’s chapter, however, focuses only from the period between 1877 and 1937. More 

than that, his is a brief chapter in an edited volume, which employs humanistic evidence far different 

from my empirical collection of Supreme Court decisions.     

Another historical treatment of the Court is the late Robert G. McCloskey’s The American 

Supreme Court (2010—now in its fifth edition). It captures a sweeping history of the Supreme Court 

much like my book. The last two editions have been revised by McCloskey’s former student and law 
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professor at University of Texas, Sanford Levinson. A constitutional law class might assign 

McCloskey’s book as a historical supplement; his book details how the Court has always been 

sensitive to the changing political scene and reluctant to deviate from mainstream public opinion. 

His work, however, is primarily descriptive, with little theoretical coherence as to the narrative he 

presents. But, a theoretical theme would certainly help students understand the Court’s development 

through time, and my book offers a theme important to any political science classroom: the powers 

of government. While my discussion of the Court also spans American history, it does so within the 

theme of the Court’s impact on the growth of federal power.  

In sum, I cannot find another book that does what mine does: systematically collect and 

catalogue Supreme Court decisions for their effect on the growth of the American federal 

government across all of U.S. history. The closest competitors either focus on narrower questions 

and time-periods or center on the growth of only the Supreme Court.  None of the existing 

scholarship thoroughly catalogs the Court’s decision-making across time and across constitutional 

issue areas.  
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Table of Contents  

Chapter 1: Introduction  
The Court’s relationship toward federal governmental power is complicated—expanding and 

restricting various dimensions of the national government through time.  This chapter will provide an 
overview of how public law scholars have historically viewed the Court’s position on state expansion. 
This will include a review of both the traditional perspective that understands the Court as on obstacle 
to the development of the modern American state as well as revisionist accounts that underscore the 
Court’s positive law-making power. The strong evidence presented by both camps illustrates why we 
should embrace both interpretations as accurate. The purpose of this book will also be outlined, 
namely, that constitutional rhetoric plays a larger role in the discussion of the rights of citizens and 
government in the United States than it does in other Western democratic nation-states. Because of 
this phenomenon it is important to grasp the influence the Supreme Court has—and continues to 
have—over the ebb and flow of the powers of the federal government.  

The final section summarizes the primary contributions of this book. First, the Court 
persistently expanded central state authority over time. Even when the Court restricted central state 
authority, it did so typically by restricting its own institutional power. Second, federalism—the relation 
between the national and state governments—was a major project in American state expansion; the 
reduction of state autonomy became the primary avenue through which the central state expanded 
between 1870 and 1920.   
 
Chapter 2: Conceptualizing Supreme Court Power 

How can we interpret the Court as expanding or restricting federal power if the Court itself 
is a member of the federal government? Given this fact, might any ruling—no matter how the Court 
decides—expand federal power simply because the Court decided to hear the case? Chapter 2 
addresses these conceptual questions and discusses how to understand Supreme Court rulings in 
terms of expanding and constricting federal governmental power, especially in light of the fact that 
Court is a member of the federal government. 

To address this conceptual problem, this book distinguishes between a substantive 
understanding of the aims of the national state and the jurisdictional understanding of the Court 
when it rules which branch has the right to decide what the central state does. Citizens United vs. 
Federal Elections Commission (2010), for example, illuminates the difference between substantive and 
jurisdictional understandings of the national state. In reviewing the federal Bipartisan Campaign 
Reform Act, the Court ruled that the freedom of speech prevents Congress from restricting 
corporations or unions from spending money to support or oppose individual candidates. By 
invalidating part of this Congressional statute, the Court weakened the powers of federal actors (the 
Federal Electoral Commission and Congress) to regulate parts of society. Thus, Citizens represents a 
restriction on national governing authority. If we understood every Court decision as an expansion 
of national authority, however, then we would misinterpret decisions such as Citizens that very 
clearly undercut national authority to control society. While it is true that jurisdictionally the Court 
determined it had the power to hear this case, substantively the Court’s decision did far more to 
restrict central state authority than advance it by its mere assertion of jurisdiction.6  
                                                           
6 This same logic applies when the Court reviews state and municipal-level statues, too. In Kelo v. City of New London 
(2005), for example, the City of New London used its eminent domain authority to seize private property to sell to 
private developers. The property owners challenged New London’s property taking, arguing it violated the Fifth 
Amendment. However, the Court declared that New London did not violate the Fifth Amendment and thus the city’s 
land taking could continue. Because the Court held that a federal constitutional right did not apply in this case, 
substantively this decision restricted central state authority from protecting these property owners. Like in Citizens, a 
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The interpretation that each judicial decision represents a positive expansion of the national 
state (vis-à-vis the Court) makes little sense because this interpretation would often result in ignoring 
the substantive policy aims of the statute under Court review. My conception of Court rulings thus 
seriously considers the impact each ruling has on the federal government.  

 
 
Chapter 3: Constitutional Arguments for a Growing Nation 

This chapter presents summary findings from an original dataset, which explores the impact 
of the Supreme Court’s constitutional interpretation of central state authority across time and across 
constitutional issue areas. These data reveal two things: first, the Court has persistently expanded 
central state authority over time, and yet, second, there remains substantial variation between the 
restriction and expansion of state authority. These findings are not explained by existing scholarship 
in American Political Development. Most importantly, I find that the variation between expansion 
and restriction of federal power has remained relatively stable over time. With this chapter, I offer a 
detailed overview of the outcome of the Court’s rulings and which constitutional issues expanded and 
restricted federal power.  

Here, I connect these data, methodology, and findings to now-conventional understandings 
of: first, historical development of the federal government (the distinctive character of American 
central state formation in particular periods such as the Early Republic, Civil War and Reconstruction, 
and the New Deal); second, the varying interpretations of central state strength and weakness in each 
of those periods; and third, related to both these points, the nature of the major challenges facing the 
American federal state (as evidenced by the focus and orientation of the Supreme Court during each 
period). The objective here is to show that scholars have misunderstood the role the Court has played 
in advancing the powers of the federal government. The story of American state development vis-à-
vis the Court is much more nuanced than we have previously thought.  
 
Chapter 4: The Influence of a Federalist Constitutional Design 

The constitutional design laid out by the framers facilitated a judiciary that would largely 
support federal supremacy and thus tend toward national government expansion. Two attributes of 
constitutional, in particular—dual sovereignty and the Commerce Clause—created an inherent 
tension between the national and state-level governments, tensions that created questions the 
Supreme Court would have to navigate the boundaries between federal and state power. Focusing 
largely on Chief Justice Marshall’s and Taney’s Courts (1801-1864), Chapter 4 will explain the effects 
of dual sovereignty on constitutional development and the importance of this design in the 
constitutional debates surrounding central state power, debates that persisted during the emergence 
of the modern central state in the late nineteenth century. The ambiguity in the design of 
federalism—and the boundaries of powers allotted to America’s two sovereigns—help explain why 
constitutional development consistently expanded and restricted federal state power.  

Consistency in constitutional development required that the logic of a single, ultimate central 
authority trump the idea of dual sovereignty. Thus, for all their differences, both the Marshall and 
Taney Courts reflected the need to reconcile the tension between federal and state governments, 
which the Court did with its consistent support of the two political branches. If the Court had not 
resolved this tension in favor of the central state then this would have constrained American 
political development and weakened the U.S. Given the ever-changing economy and technology of 
America, the only way that this logic could flourish was to assign supremacy—that is, single ultimate 

                                                           
pure jurisdiction interpretation of national power (that is, the Court decided to rule), would overlook the more accurate 
interpretation and substantive effect of Kelo: that it restricted the application of federal protection and thus authority.  
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political authority—to the central state. A modernizing economy necessitated a Court that would 
respond to the growing economic pressures felt throughout the country if the country were to grow 
commercially. 

 
Chapter 5: Building a Modern National Government  

Questions about federal-state relations became more vociferous in the wake of the Civil War 
as the country attempted to define Union victory and as the modern American state emerged. Thus, 
the chapter shifts its focus on the rise of this state, from 1870 to 1920, and argues, contrary to the 
dominant historical narrative, that Court greatly advanced the federal government during this period 
by reducing state-level sovereignty in the commerce and economic decisions while restricting the 
national government in the individual rights realm. 

From 1870 to 1920 the recurring issue with which the central state faced was the reduction 
of state autonomy. Thus, conflicts over competing models of federalism were paramount during this 
time. Federalism moved the U.S. from the federation created in 1789 to a consolidated nation-state 
in the wake of the Civil War. With its federalism decisions, the Court advanced commerce-related 
aspects of the central state. By contrast, the Court’s individual rights cases constricted federal 
authority to govern in the realms of civil rights and labor. Accordingly, the Court decisions 
addressed both the call for economic nationalism and the call for a return to the state-centered 
federalism of the pre-Civil War era. In sum, this chapter demonstrates that the major goal was not 
erecting a national welfare state but, instead, consolidating federal power through a continued 
expansion of the national government over the individual states.  The federalism project was, in fact, 
a necessary (but largely unintended) precondition for national welfare state development.  

 
 

Chapter 6: Legal Developments Justifying the Modern American State  
 This final substantive chapter takes the reader up to the twenty-first century, spanning from 
1920 to 2000. It explores how the Court’s doctrine outline in Chapter 5 helped established the 
distinctive administrative and welfare-state apparatuses advanced throughout the twentieth century. 
That is, the Court’s constitutional output in the early 20th century laid foundations for and 
contributed directly to the rise of the modern regulatory and administrate state. Nevertheless, this 
development often gets overlooked with a theory of constitutional change based on "moments" or 
"critical junctures." Thus, this chapter challenges the “constitutional moment” theory of change by 
showing that we see much continuity in the advancement of the federal state pre and post “switch in 
time.” What does change, however, is the kind of central state the Supreme Court constructs. 
 Chapter 6 examines these changes through five Chief Justice Eras: Taft, Hughes, 
Stone/Vinson, Warren, and Burger/Rehnquist. The pattern of development continues into this 
period, too: expansion never stops, even during eras we might think generally restricted federal 
power. Much of this expansion has to do with newly invented Court doctrine that justified federal 
administrative and police powers. At the same time, federal government centralization occurred in 
economic, public morals, and health policies with innovations such as the Interstate Commerce 
Commission, Federal Tradition Commission, the Narcotic Drug Act, and the National Public Health 
Service. Inevitably, the Court played an important role in affirming these new developments of the 
modern state.  
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Chapter 7:  Conclusion  
The final chapter recaps many of the main lines of argument and the empirical data that 

supports these arguments. It should be evident that the Court has played a significant role in 
extending the powers of the federal government across a multitude of constitutional issues as well 
across U.S. history.  

 
Word Count: ~80,000 


